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& 3UIeTeal BT A T4 99T Name & Address
1. Appellant

M/s. Everest Infrastructure Co,,

'S. V Square, Opp. Nishan Pride,
Near Rajdhani Bunglow, New Ranip,
Ahmedabad-382470

2. Respondent
The Additional/Joint Commissioner,CGST, Ahmedabad North ,» Custom
House, 1% Floor, Navrangpura, Ahmedabad - 380009
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Governmept of India :
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(M A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhij - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) In case of any loss of goodg,-@ﬁ:eref?h—\tbfgﬂos's oceur in transit from a factory to a
warehouse or to another factory o,,r",-‘_fﬁqr;tféhé\_ﬁy\}_a_r}ébouse to another during the course of
processing of the goods in a wareholse or in stors}ge'wh{ether in a factory or in a warehouse.
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payment of duty.
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products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or Jess and Rs.1,000/- where the amount

involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(®)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 2 floor,Bahumali Bhawag%A%aMQGirdhar Nagar, Ahmedabad : 380004,
in case of appeals other than as rgqﬁtfqﬁe&-1rj‘ﬁa;g;\2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or 0.1.0. as the case. may be, and the order of the
adjournment authority shall a court. fee stamp of Rs.6.50 paise as prescribed
under scheduled-! item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covefing. these and other related matter
contended in the Customs, Excise & Service Tax Appeliate Tribunal (Procedure)
Rules, 1982, - '

(7) mw,ﬁamw,wwmmwmm@@e),ﬁqﬁmﬁ
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e@mlﬁm 10 W?’T{Q g I(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994) '
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For an appeal to be filed before‘_the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate

CESTAT. (Section 35 ¢ (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, “‘Duty demanded” shall include:
() . amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
' (i)  amount payable under Rule 6 of the Cenvat Credit Rules,
wm%uﬁraﬂamrﬂm%maaﬁmawmmmﬁmﬁaéaﬁﬁﬁmmm
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In view of above, an appqaj\fag,aﬁiﬁs‘t,é,h.is order shall lie before the Tribunal on
payment of 10% of the duty dem,z;i,r‘,jdgdiwr'ié’r_gf}igﬁy or duty and penalty are in dispute, or
penalty, where penalty alone is indispute:? . - %
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~ F.No. GAPPL/COM/STP/1262/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Everest leﬁ'astl'tlctux"e Co., 8. V. Square,
Opp. Nishan Pride, Near Rajdhani Bunglow, New Ranip, Ahmedabad — 382470 (hereinafter
referred to as “the appellant”) against Or'der-in-Original No. 91/ADC/GB/2021-22 dated
21.03.2022 (hereinafter referred to as “the impugned order”) passed by the Additional
Commissioner, Central GST & Central Excise, Ahmedabad North (hereinafter referred to as

“the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax
Registration No, AABFE2266RSD001. On scrutiny of the data received from the Central
Board of Direct Taxes (CBDT) for the FY 2015-16 to FY 201 6-17, it was noticed that there is
difference of value of service amounting to Rs. 1,85,91.366/- in the FY 2015-16, and Rs.
1.60.00.654/- in the FY 2016-1 7, between the gross value of service pro?ided in the said data
and the gross value of service shown in Service Tax Returns filed by the appellant during the
relevant period. Accordingly, it appeared that the appellant had earned the said substantial
income by way of providing taxable services but not paid the applicable service tax thereon.
The appellant were called upon to submit clarification for difference along with supporting
documents, for the said period. However, the appellant had not responded to the letters issued

by the department,

2.1 Subsequently, the appellant were issued Show Cause Notice No. STC/15-
190/0A/2020 dated 18.12.2020 demanding Service Tax amounting to Rs. 50,95,846/- for the
period FY .2015-16 to FY 2016-17. under provision of' Section 73 of the Finance Act, 1994,
The SCN also proposed recovery of interest under Section 75 of the F inance Act, 1994; and
imposition of penalties under Section 77(1)(c). Section 77(2) and Section 78 of the Finance
Act, 1994, The SCN also proposed recovery of un-quantified amount of Service Tax for the
period FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 50,95,846/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the .F inance Act, 1994 along with
Interest under Section 75 of the Finance Act. 1994 for the period from FY 2015-16 to FY
2016-17. Further (i) Penalty of Rs. 50,95.846/- was imposed on the appellant under Section
78 of the Finance Act, 1994: (ii) Penalty of Rs. 10.000/- was imposed on the appellant under
Seetion 77(1)(c) of the Finance Act, 1994: and (iii) Penalty of Rs. 10,000/~ was also imposed
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F.No. GAPPL/COM/STP/1262/2022-Appeal

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have pi'eferred the present appeal on the following grounds:

* The adjudicating authority has erred in confirming the demand merely based on
assumptioﬁ that services are taxable despite the fact that services of repair and
maintenance of road are exempt under Entry No. 13(a) of the Notification No.
25/2012-ST.

- ® The adjudicating authority has erred in confirming the demand based on the wrong
assumptions that no reply to SCN has been submitted by the appellant despite the fact
that such reply has been filed by the appellant on 01/02/2021.

* The adjudicating authority has erred in confirming the demand ex parie without giving
proper opportunity of being heard as letter of PH was dispatched belatedly and no

sufficient time to represent himself was granted,

* The adjudicating authority has erred in confirming the demand raised under the SCN
under the assumption that no one remain present for the Pre-SCN consultation despite
the fact that appellant filed letter dated 23/11/2020 in this regards and sufficient time
of around month was available with authority to inquire into the matter or give time to

the appellant to avoid the SCN.

* The adjudicating authority has erred in imposing the penalty of under Section 78(1), of

the Finance Act, 1994 despite the fact is no suppression on the part of appellant.

4. Personal hearing in the case was held on 16.03.2023. Shri Punit Prajapati, Chartered

Accountant. appeared on behalf of the appellant for personal hearing. He reiterated

submissions made in appeal memorandum.

5. I 'have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be decided
in the present appeal is whether the impugned order passed by the adjudicating authority.
conﬁrming the demand against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period
FY 2015-16 and FY 2016-17.

I find that in the SCN in question, the demand has been raised for the period FY 2015-
9 and FY 2016-17 based on the Income Tax Returns filed by the appellant. Except for the
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value of “Sales of Services under Sales / Gross Receipts from Services” pfovided by the
Income Tax Department, no other cogent reason or justification is forthcoming from the SCN
for raising the demand against the appellant. It is also not specified as to under which category
of service the non-levy of service tax is alleged againsf the appellant. Merely because the
appellant had reported receipts from services, the same cannot form the basis for arriving at
the conclusion that the respondent was liable to pay service tax, which was not paid by them.

In this regard, I find that CBIC had, vide Instruction dated 26.10.2021, directed that:

“It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in

‘

Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause notices
hased on the difference in ITR-TDS data and service tax returns only afier proper
verification of facis, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a

Judicious order after proper appreciation of facts and submission of the noticee. "

6.1 In the present case, I find that the appellant are registered with the department. Letters
were issued to the appellant seeking details and documents, which were allegedly not
submitted by them. However, without any further inquiry or investigation, the SCN has been
issued only on the basis of details received from the Income Tax department, without even
specifying the catégory of service in respect of which service tax is sought to be levied and
collected. This, in my considered view, is not a valid ground for raising of demand of service
tax in backdrop of the situation that the appellant registered with the Service Tax department

and had filed ST-3 Returns. The SCN has been issued indiscriminately and is vague..

7. The appellant have mainly contended that they have filed a reply to the SCN with all
the required documents on 01.02.2021, which was overlooked by the adjudicating authority
and decided the matter ex-parte. On verification of the copy of the reply to the SCN submitted
by the appellant, which was received by the adjudicating authority on 01.02.2021, I find that
the appellant submitted the reply to the SCN along with various documents viz. Audited
Balance Sheet and Profit & Loss Accounts for the FY 2015-16 & FY 2016-17, Form 26AS
for the FY 2015-16 & FY 2016-17, Income Ledger for the FY 2015-16 & FY 2016-17, copies
of party wise ledger for the FY 2015-16 & FY 2016-17. Contracts / Agreements entered into

O
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calculation of their service tax liability, etc., with reference to the Show Cause Notice dated
18.12.2020. However, the adjudicating authority had not taken the same into consideration
and passed impugned order ex-parte. Thus, I find that the adjudicating authority has passed
the impugned order violating the principles of natural justice. Therefore, I hold that the
impugned order passed by the adjudicating authority is not legal and correct and I am of the

considered view that the same is required to be decided afresh.

8. In view of the above discussion, without expressing any opinion on the merits of the
case, keeping all the issues open, I remand the matter back to the adjudicating authority to
reconsider the issue afresh and pass a speaking order after following the principles of natural

justice.

9, Wﬁmﬁ#ﬁmmmmﬁaﬁ%ﬁ%mwél

The appeal filed by the appellant stands disposed of in above terms.
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(Akhilesh Kumar
Commissioner (Appeals)

Attested Date : 21.04.2023

(R. C. Maniyar) : / 7 e
Superintendent(Appeals), ' -
CGST, Ahmedabad

By RPAD / SPEED POST

To,

M/s. Everest Infrastructure Co., Appellant
S. V. Square, Opp. Nishan Pride,

Near Rajdhani Bunglow, New Ranip,

Ahmedabad — 382470

The Additional Commissioner, Respondent
CGST & Central Excise,
Ahmedabad North

Copy to : ’
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Additional Commissioner, CGST & C. Excise, Ahmedabad North
4) - The Assistant Commissioner (HQ System), CGST, Ahmedabad North

. . (for uploading the OJA)
L5y Guard File
6) PAfile
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