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0
al{ anf ga 3r4ha sm2gr aria)s rpra aar ? at as ga an?r uf zqnfen

fl aa; mg em stf@era»rt at 3#ha za gntrur 3r4awq a aa ? I
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,

as the one may be against such order, to the appropriate authority in the following way :

~~ cJ?T ~lffUT 3McR
Revision application to Government of India :

() tr Gura zrca 3rf@fa, 4og4 ctJ" tITTT 3rd Rh aarg Tg ai a 6fR if ~
tITTT en)- \)Cf-tfRT qr ucga # siafa gr)erur 3radar anent aRera, ma war, fclm
inrear, rGa R@qr, aheft ifha, fa hr aa, ira mi, fen. 110001 en)- ctJ- ~afeg

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=fTC"I" ctJ- mR #a u hat gtf araa fas#t querrr za 3r; #tar
zr hat quern aw qoermr mn ura gy mf j, ar fa4hoerrR z qugn ia
% fh7tit arra fa4 uemm # eh m at #Rau a ah g£ e I

(ii) In case of any loss of good~,,-~~i~:--~oss occur in transit from a factory to a
warehouse or to another factory q( fre>rp'...(o'he<~ar!:)bouse to another during the course of
processing of the goods in a wareho'L.1s'e or in storage wrnether in a factory or in a warehouse.
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(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, withoutpayment of duty.

8if# snraa #l snra zgca gra a fr al gel 8Ree mar a n{ ? 3th ha an2
'elm~ f.iwrcr;~ ~. 3Ttl1B er; Tr If at ma w uarfar stfefa (52) 1998'elm 10 arr fgaa fa ma et

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) ca car yen (rala) fa..llcJcl'r, 2001 er; fr!wr 9 er; 3Rl7ffi fqfafe ua in gv-o a}
fzit i, )fa an2et # hf om2r hfa f2ala a fa ma #ha pa-om2r yd ar4 and a
at-t ufi a arr 6fr 3ma fan Gr afegy Ura mer arr z. qt qanff ¢ 3Rl7ffi 'elm
35-< Raffa # guara aa # arr 2n-s aa 67 uf f et age

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under MajorHead of Account.

0

(2)
Rfarra 3maza mer rgi ia a l[cn C'lmf ffl m ~ cpl-f mill ffl 2001- Cffffi :fR1R
~ '1!Tq GITT ugi icaa va va car na "ITT ill 1000/- #t #) yrar #l GT I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is _more than Rupees One Lac. 0

t#tr gca, ta Gura ggc vi hara on@Rh nrufeau ah uf 3an@.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€ta area z[ca 3rf@fa, +g44 al sent 35-<Tt/35-~ cf; 3lcflTTT:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

"-lcm fc;JRsia ~ 2 (1) c/?' "f ~ ~ cfi 3R'ITcIT ct)- Jllfrc;r, 3fCftc;rr cfi~if~~.
fa snraa zgca vi hara 3rd#ha natf@av (free) ct)- imwr m tft"Wcnr,
3ltFIC:l~lc; if 2

nd
Brffi, isl§J.Jlcll i/cR ,'3RRcrr ,PR'c.fTrITTR,~tJJ.J~lisll~ -380004

(a)
To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2

nd
floor,Bahumali Bhawf!rr;-~sa_r-wa,Girdhar Nagar, Ahmedabad : 380004.

in case of appeals other than as mef.itrop'e~.fQ'p~._2(i) (a) above.
/.:~~'_,_/~cs~\ \,_·-...~, , ·0,), .,. ~7 ;_-;_'."\ ., ;.__ <,
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee ofRs.100/- for each.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf sr om2r a{ p sail at wrar eh ? a res 3lmI "cfi ~~ cnl' :fIBA
srfaa ir fa mar 1Reg za a@a gz aft fa frat ad a,rf a a
enferfa ' an@h#tr +qrnf@e)awl al ga r4) zurr war at va 3a4a fat em

0
(4) warner zya nf@fua 47o zrn isif@er al 3rgqf-4 a sfaf Reiff fag 3r4ar a

3Thar zup sr?gr zenRenR fufa qf@era,rt a# sm2 e)a a ya uf u .a.so h
cnl' urn,q gc feae an ztr afeg]

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court. fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, ·1975 as amended.

(5) za i if rat at fiau as ar fruit al al sf en staffa Rau aa g a
#tr zycan, la sat gcn ga hara 3r4la mrnf@rant (araffafe ) Rma, +oe,frrt%TI t I

0

(7)

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)Rules, 1982.

#tr zgcan, =tr sear zyca vi hara 3r4i#tr =natfesr (free), a uR an@a a
~ ~ cpcfoq l1T1T (Demand) ~ cIB (Penalty) col' 10% a sun aa sfaf ?tzaifa,
&if@raa q4sao a?ls5au ? (section 35 F of the Central Excise Act, 1944, Section 83 &Section 86 of the Finance Act, 1994)

bfluGaraya sitaasa sf+fa, znfaeh "afar a5ti(Duty Demandea) -
(i) section) isuphaaffRa xTr-tr;
(ii) fnrn1eraart2fez ala,
(ii) @e2Ree fuijafa6aaea2aufr.
Tqawar vifaaarfusqa#tar l, er@heafarark#fu qf sfafar+rag.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Comrnissione'r would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount oferroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr arr?r a uf erfa uRrasurkmarsi zg«as 3rrar ze«ansuausRafat at it fagza
# 1o4rarw an sziha ave Rafa al aa auk 1oyrarru al onas4?

In view of above, an appeala@ai@tie order shall lie before the Tribunal on
payment of 10% of the duty dem,a,q'c(~p:wher:~,~d.\,tty or duty and penalty are in dispute, or
penalty, where penalty alone is iry;~~%PUle:if, ,. ··:_"":~)

( ,- "/ \'·--, . ; . -· ,,,
s. k. !E



F.No. GAPPL/COM/STP/1262/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Everest Infrastructure Co., S. V. Square,

Opp. Nishan Pride, Near Rajdhani Bunglow, New Ranip, Ahmedabad - 382470 (hereinafter

referred to as "the appellant") against Order-in-Original No. 91/ADC/GB/2021-22 dated

21.03.2022 (hereinafter referred to as "the impugned order") passed by the Additional

Commissioner, Central OST & Central Excise, Ahmedabad North (hereinafter referred to as
"the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AABFE2266RSD00I. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the FY 2015-16 to FY 2016-17, it was noticed that there is

difference of value of service amounting to Rs. 1,85,91,366/- in the FY 2015-16, and Rs.

1.60.00.654/- in the FY 2016-17, between the gross value of service provided in the said data

and the gross value of service shown in Service Tax Returns filed by the appellant during the

relevant period. Accordingly, it appeared that the appellant had earned the said substantial

income by way of providing taxable services but not paid the applicable service tax thereon.

The appellant were called upon to submit clarification for difference along with supporting

documents, for the said period. However, the appellant had not responded to the letters issued
by the department.

0

2.1 Subsequently, the appellant were issued Show Cause Notice No. STC/15

190/0A/2020 dated 18.12.2020 demanding Service Tax amounting to Rs. 50,95,846/- for the

period FY 2015-16 to FY 2016-17, under provision of Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties under Section 77(1)(c). Section 77(2) and Section 78 of the Finance

Act, 1994. The SCN also proposed recovery of un-quantified amount of Service Tax for the
period FY 2017-18 (up to Jun-17). 0

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 50,95,846/- was

confirmed under proviso to Sub-Section (I) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16 to FY

2016-17. Further (i) Penalty of Rs. 50,95.846/- was imposed on the appellant under Section

78 of the Finance Act, 1994: (ii) Penalty of Rs. I 0,000/- was imposed on the appellant under

Section 77(1)(c) of the Finance Act, 1994: and (iii) Penalty of Rs. 1 0,000/- was also imposed
,··'t~~ I~ appellant under Section 77(2) of the Finance Act, 1994,

1,-2:-:" ;/" .,;- ,;~.. '-<· ..~':'; ,,
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F.No. GAPPL/COM/STP/1262/2022-Appeal

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

• The adjudicating authority has erred m confirming the demand merely based on

assumption that services are taxable despite the fact that services of repair and

maintenance of road are exempt under Entry No. 13(a) of the Notification No.
25/2012-ST.

• The adjudicating authority has erred in confirming the demand based on the wrong

assumptions that no reply to SCN has been submitted by the appellant despite the fact

that such reply has been filed by the appellant on 0 1/02/2021.

• The adjudicating authority has erred in confirming the demand exparte without giving

proper opportunity of being heard as letter of PH was dispatched belatedly and no

sufficient time to represent himselfwas granted.

• The .adjudicating authority has erred in confirming the demand raised under the SCN

under the assumption that no one remain present for the Pre-SCN consultation despite

the fact that appellant filed letter dated 23/11/2020 in this regards and sufficient time

ofaround month was available with authority to inquire into the matter or give time to
the appellant to avoid the SCN.

• The adjudicating authority has erred in imposing the penalty ofunder Section 78(1), of

the Finance Act, 1994 despite the fact is no suppression on the part ofappellant.

0 4. Personal hearing in the case was held on 16.03.2023. Shri Punit Prajapati, Chartered

Accountant. appeared on behalf of the appellant for personal hearing. He reiterated
submissions made in appeal memorandum.

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand against the appellant along with interest and penalty, in the facts and

circumstance ofthe case is legal and proper or otherwise. The demand pertains to the period
FY 2015-16 and FY 2016-17.

1 find that in the SCN in question, the demand has been raised for the period FY 2015

and FY 2016-17 based on the Income Tax Returns filed by the appellant. Except for the

5



F.No. GAPPL/COM/STP/1262/2022-Appeal

value of "Sales of Services under Sales I Gross Receipts from Services" provided by the

Income Tax Department, no other cogent reason or justification is forthcoming from the SCN

for raising the demand against the appellant. It is also not specified as to under which category

of service the non-levy of service tax is alleged against the appellant. Merely because the

appellant had reported receipts from services, the same cannot form the basis for arriving at

the conclusion that the respondent was liable to pay service tax, which was not paid by them.

In this regard, I find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor andprevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order afterproper appreciation offacts andsubmission ofthe noticee. "

6.1 In the present case, I find that the appellant are registered with the department. Letters

were issued to the appellant seeking details and documents, which were allegedly not

submitted by them. However, without any further inquiry or investigation, the SCN has been

issued only on the basis of details received from the Income Tax department, without even

specifying the category of service in respect of which service tax is sought to be levied and

collected. This, in my considered view, is not a valid ground for raising of demand of service

tax in backdrop of the situation that the appellant registered with the Service Tax department

and had filed ST-3 Returns. The SCN has been issued indiscriminately and is vague.

7. · The appellant have mainly contended that they have filed a reply to the SCN with all

the required documents on O 1.02.2021, which was overlooked by the adjudicating authority

and decided the matter ex-parte. On verification of the copy of the reply to the SCN submitted

by the appellant, which was received by the adjudicating authority on O 1.02.2021, I find that

the appellant submitted the reply to the SCN along with various documents viz. Audited

Balance Sheet and Profit & Loss Accounts for the FY 2015-16 & FY 2016-17, Form 26A4S

for the FY 2015-16 & FY 2016-17, Income Ledger for the FY 2015-16 & FY 2016-17, copies
of party wise ledger for the FY 2015-16 & FY 2016-17, Contracts / Agreements entered into

with service recipient, breakup of turnover party wise with nature of work,

6
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calculation of their service tax liability, etc., with reference to the Show Cause Notice dated

18.12.2020. However, the adjudicating authority had not taken the same into consideration

and passed impugned order ex-parte. Thus, I find that the adjudicating authority has passed

the impugned order violating the principles of natural justice. Therefore, I hold that the

impugned order passed by the adjudicating authority is not legal and correct and I am of the

considered view that the same is required to be decided afresh.

8. In view of the above discussion, without expressing any opinion on the merits of the

case, keeping all the issues open, I remand the matter· back to the adjudicating authority to

reconsider the issue afresh and pass a speaking order after following the principles of natural
justice.

0
9.

The appeal filed by the appellant stands disposed of in above terms.

.·goAo>lo» ..
(Akhilesh Kumar) /

Commissioner (Appeals)

0

Attesteda
(R. C. Maniyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST
To,
M/s. Everest Infrastructure Co.,
S. V. Square, Opp. Nishan Pride,
Near Rajdhani Bunglow, New Ranip,
Ahmedabad -3 82470

Date : 21.04.2023

Appellant

The Additional Commissioner,
CGST & Central Excise,
Ahmedabad North

Respondent

5Guard File
6) PA file

Copy to:
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone
2) The Commissioner, COST, Ahmedabad North
3) The Additional Commissioner, CGST & C. Excise, Ahmedabad North
4) The Assistant Commissioner (HQ System) CGST, Ahmedabad North

(for uploading the OJA)as Ci sy
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